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General Obligation Bonds - Post Issuance Compliance and Record Retention Procedures 

 

These Post-Issuance Compliance and Record Retention Procedures (the 
"Procedures") set forth specific procedures of the School District designed to monitor post- 
issuance compliance of tax-exempt obligations (the "Obligations") issued by the District in 
accordance with applicable provisions of the Internal Revenue Code of 1986, as amended 
(the "Code"), and regulations promulgated thereunder (the "Treasury Regulations"). 

 
These Procedures document existing practices and describe various procedures and 

systems designed to identify on a timely basis facts relevant to demonstrating compliance with 
the requirements that must be satisfied subsequent to the issuance of Obligations in order 
that the interest on such Obligations be, or continue to be, or would be but for certain 
provisions of the Code, excludable from gross income for federal income tax purposes or 
treated as tax-advantaged obligations. The District recognizes that compliance with applicable 
provisions of the Code and Treasury Regulations is an on-going process, necessary during 
the entire term of the Obligations.  Accordingly, implementation of these Procedures will 
require on-going monitoring and consultation with bond counsel beyond the scope of its initial 
engagement with respect to the issuance of particular Obligations. 

 
The District has financed and refinanced certain capital projects with the proceeds of 

Obligations. 
 

Set forth below are the policies that the District is adopting in order to maintain 
compliance with the federal tax laws relating to all of its Obligations. 

 
  



 

Responsibility for Maintaining Compliance—Books and Records 
 

The District's compliance efforts are led by the District's Board Secretary or designee. 
(Such persons are hereafter referred to as the "Compliance Coordinator"). 

The Compliance Coordinator shall establish a database for each issue of Obligations 
outstanding for the District. Attached hereto as Exhibit A is a Template (the "Template") that 
will be completed by the Compliance Coordinator for each issue of Obligations. The 
Compliance Coordinator will list applicable information and dates in the Template. The 
Template will be reviewed and updated by the Compliance Coordinator on an annual basis. 

For each issue of Obligations, the Compliance Coordinator shall establish a books and 
records file system listing where certain records may be found. The books and records data 
will also be kept on the Template. 

THE COMPLIANCE COORDINATOR SHALL MAINTAIN THE RECORDKEEPING 
PROCEDURES FOR EACH ISSUE OF OBLIGATIONS FOR THREE (3) YEARS AFTER 
DECEMBER 31 OF THE YEAR THAT THE LAST BOND OF A PARTICULAR ISSUE IS 
RETIRED. THUS, IF A PARTICULAR BOND ISSUE IS RETIRED ON APRIL 7, 2014, 
RECORDS SHALL BE MAINTAINED FOR THE BOND ISSUE UNTIL DECEMBER 31, 2017. 

 
Private Business Use—Existing Agreements 
 

Following the close of each fiscal year, the Compliance Coordinator will conduct a 
survey of the uses of bond-financed property to determine the amount of private business use 
of each outstanding bond issue for that year. 

The Compliance Coordinator will identify or cause to be identified the projects funded 
with bond proceeds or facilities directly benefited from bond proceeds by reviewing requisitions, 
general ledger entries and deal documents, including the tax certificate. 

The Compliance Coordinator will complete a "Private Business Use Questionnaire" with 
respect to each facility financed, in whole or in part, with Obligations. The Private Business Use 
Questionnaire is set forth as Exhibit B of these Procedures. 

To the extent private business use arose from any arrangement, the Compliance 
Coordinator will gather any information necessary to identify and/or allocate the bond- financed 
space to private business use. If any arrangements are not clearly categorized as private 
business use or compliant, or if it is unclear how mixed-use property should be allocated to 
private business use, the Compliance Coordinator will discuss the issue with counsel. 

In the event that certain of the bond-financed property no longer complies with the Code 
or the Treasury Regulations, the Compliance Coordinator will discuss the remediation options 
available under the Code and the Treasury Regulations with counsel as outlined in Exhibit D 
hereto. 

 
Private Business Use—Future Agreements 
 

Before the District enters into an arrangement that may give rise to private business use, 
the arrangement should be reviewed to make sure that entering into the arrangement would 
not cause a violation of the private business use rules.  In order to ensure that future 
arrangements do not result in private business use, proposed arrangements, including  leases, 



 

management and service contracts, sponsored research agreements, potential unrelated 
trades or business, partnerships, joint ventures and naming rights agreements, should be 
reviewed before being entered into by the District.  Responsibility for screening these proposed 
arrangements will be the responsibility of the Compliance Coordinator. The Compliance 
Coordinator shall review the Private Business Use Questionnaire before arrangements that 
may give rise to private business use are entered into. 

If, after review of the arrangement and the Private Business Use Questionnaire, the 
Compliance Coordinator believes that a proposed arrangement will, or possibly could, give rise 
to private business use, the proposal will be reviewed with counsel. If the Compliance 
Coordinator determines that private business use would arise under the arrangement as then 
proposed, he or she will recommend appropriate steps to promote the best interests of the 
District. Such steps may include: requiring that the arrangement be modified to eliminate the 
private business use (for example, by fitting the arrangement within IRS "safe harbor" 
guidance); taking "remedial action" as permitted under the Treasury Regulations to cure any 
private business use resulting from the arrangement; re-allocating the sources of funding of the 
facility at issue to the extent permitted by the Treasury Regulations; or determining that the 
amount of private business use generated by the arrangement is immaterial and will not cause 
the applicable limitation on private business use to be exceeded. In no event may the 
Compliance Coordinator approve, or the District enter into, a proposed arrangement that would 
cause the limitation on private business use for a given bond issue to be exceeded. 

The Compliance Coordinator will discuss the remediation options available under the 
Code and the Treasury Regulations with counsel, as outlined in Exhibit D hereto. 

 

Rebate 
 

Federal tax law requires the District to "rebate" to the federal government any amounts 
earned from the investment of bond proceeds at a yield in excess of the bond yield, unless an 
exception applies. The District shall retain an outside rebate computation firm to calculate its 
liability, if any, for rebate for each of its bond issues. The Compliance Coordinator will review 
the calculations of the firm hired for rebate compliance for obvious errors and remit any required 
rebate to the federal government. The Compliance Coordinator is responsible for monitoring 
the spending of bond proceeds and taking appropriate steps to qualify for a "spending 
exception" to rebate, to the extent practicable. 

 
Expenditure of Proceeds – Arbitrage 
 

Prior to being spent, bond proceeds must be invested in a manner that will establish fair 
market value for federal tax purposes, in order to maintain compliance with the rebate and 
arbitrage yield restriction rules.  The rules for establishing fair market value are summarized in 
the tax certificates executed by the District at the time of issuance of each bond issue.  The 
Compliance Coordinator will take appropriate steps, in consultation with counsel, to assure that 
subsequent investments or reinvestments of bond proceeds are made in compliance with these 
rules.  The Compliance Coordinator should review the checklist attached hereto as Exhibit C 
before bond proceeds are spent. 

 

There are restrictions on the types of expenditures that may be financed with tax- 
exempt bond proceeds, including, among other things, that the expenditures meet certain 
useful life requirements, not be used for more than a minimal amount of issuance costs, be 
made within certain deadlines, and not be used to reimburse expenditures made before the 



 

issuance date unless certain requirements are satisfied.  The District's expectations as to the 
expenditure of bond proceeds are set forth in the tax certificate executed on the date of 
issuance of each bond issue, which bond counsel uses to evaluate compliance with these rules 
as of such date. The Compliance Coordinator will make sure that the District’s actual 
expenditure of proceeds of each bond issue will not deviate materially from the expectations 
and limitations stated in the tax certificate for the issue without consulting beforehand with 
counsel. 

 
The Compliance Coordinator is responsible for making sure that, for each bond- 

financed project, bond proceeds are allocated to expenditures for the project within the period 
ending on the earliest of the following (the "Permitted Allocation Period"): (i) 18 months after 
the placed-in-service date of the project (or the payment of the expenditure in question, if later), 
(ii) five years (plus 60 days) after the issue date of the bonds, or (iii) 60 days after the retirement 
of the bonds.  This means that, before the end of the Permitted Allocation Period for a given 
project, the Compliance Coordinator should make sure the District actually spends bond 
proceeds (and equity or taxable debt proceeds, if applicable) on project expenses in a manner 
that can be documented (e.g., through requisitions, invoices and canceled checks). 

 
Continuing Disclosure 
 

The Compliance Coordinator is responsible for continuing disclosure obligations of the 
District.  Periodically, the Compliance Coordinator shall determine that required continuing 
disclosure undertakings have been prepared and filed with the MSRB. 

 
The Compliance Coordinator is responsible for providing notice to the MSRB of the 

following events in a timely manner not in excess of ten (10) Business days after the occurrence 
of such event: 

 
Principal and interest payment delinquencies 

 
Non-payment-related defaults, if material 

 
Unscheduled draws on debt service reserves reflecting financial difficulties 

 
Unscheduled draws on credit enhancements reflecting financial difficulties 

 
Substitution of credit or liquidity providers, or their failure to perform 

 
Adverse tax opinions or events affecting the tax status of the bonds 

 
Modifications to rights of bondholders, if material 

 
Bond calls (other than mandatory sinking fund redemptions), if material, and tender 
offers 

 
Defeasances of bonds 

 
Release, substitution, or sale of property securing repayment of any bonds, if material 

 
Rating changes 

 



 

Bankruptcy, insolvency, receivership or similar event of the District 
 

The consummation of a merger, consolidation or acquisition involving the District or the 
sale of all or substantially all of the assets of the District, other than in the ordinary 
course of business, the entry into a definitive agreement to undertake such an action or 
the termination of a definitive agreement, if material 

 
Appointment of a successor or additional trustee or the change of name of a trustee, if 
material 
 
Any default, event of default, event of acceleration, termination event, modification of 
terms, or other similar event under the terms of a Financial Obligation of the District that 
occurs on or after February 27, 2019, any of which reflects financial difficulties. 
 

 
Failure to provide annual financial information as required 

 
 For all series of Bonds issued on or after February 27, 2019, in addition to the events 
identified in above, the Compliance Officer shall, in a timely manner not in excess of ten (10) 
business days after the occurrence of such Notice Event, electronically file a Notice of Material 
Event with the MSRB via EMMA if any one or more of the following Notice Events shall occur 
with respect to the District or any issued and outstanding Bonds: 
 

The incurrence of a Financial Obligation of the District, if material, or agreement to 
covenants, events of default, remedies, priority rights, or other similar terms of a Financial 
Obligation of the District, any of which affect any Holder, if material. 

 
 Any capitalized terms in this section not otherwise defined in these Procedures shall have 
the meaning subscribed to that term in the Superintendent’s Administrative Procedure Regarding 
General Obligation Bonds – Continuing Disclosure of Financial Information; IRS Form 8038-G 
Information Return for Tax-Exempt Governmental Obligations; 26 U.S.C. §§103, 141-150; IRS 
Rev. Proc. 97-13; Treasury Reg. 1.141-12. 
 
Training 
 

The Compliance Coordinator has reviewed these Procedures with counsel and 
understands the District's ongoing duties to monitor compliance as set forth herein subsequent 
to the issuance of any Obligation and while any Obligation remains outstanding. The 
Compliance Coordinator will periodically consult with knowledgeable counsel to determine if 
the requirements set forth herein need to be modified or updated. 
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Exhibit A 

Schedule Template 

File File Location 

Name of Bond Issue  

Closing Date  

Principal Amount  

Final Maturity  

Amount Outstanding  

Projects Funded  

Commencement Date  

Completion Date  

Commencement Date of Rebate Installment 
Computations/ Yield Reduction 

 

Due Dates for Rebate Installment Payments  

Due Dates for Rebate Final Payments  

Commencement Date for Project Fund Yield 
Restrictions 

 

Other Actions  

Bond Transcript  

Requisitions  

Cash Collection Records  

Annual Financial Reports  

Revenue and Expense Journals  

Appraisal Records  

Depreciation Records  
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File File Location 

Bid Documents  

Invoices  

Land Contract and Purchase Agreements  

Inspection Records  

Feasibility Studies  

Detailed information showing how bond proceeds 
are spent 

 

Reimbursement Resolutions  

Project Completion Certificate  

Post-Issuance Allocations  

Records of Investments  

Financed Property Use Contracts and Records  

Letters of Credit and other Guarantees  

Interest Rate Swaps, GIC’s and Other Derivative 
Transactions 

 

Investment Contracts  

Records of Bond Yield  

Tax Returns, information returns, correspondence 
with IRS 

 

Amendments to Documents (including defeasance)  
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Exhibit B 
 

Private Business Use Questions 

Date    

1. Name of Bond Issue?  Date of Issuance? 
 
 
 
 
2. How much of the Bond proceeds have been spent to date? How have the proceeds 

been spent (allocation of proceeds to specific property, issuance costs, 
reimbursement, requisition, draw schedules)? (See Exhibit E hereto). 

 
 
 
 
3. Describe direct use of bond proceeds, including investment earnings,  represented 

by each asset financed. Provide a description of the use of space in any facilities 
financed with such bond proceeds. 

 
 
 
 
4. Describe indirect use of bond proceeds (ex. is a portion of the property that was 

financed with bond proceeds being subleased to someone else?) (See Exhibit E 
hereto). 

 
 
 
 
5. Has the asset been placed in service?  If so when? 

 
 
 
 
6. Is there any private business use by a nongovernmental person? If yes, how much 

of the property is being used by a nongovernmental person? (See Exhibit  E 
hereto). 
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7. Has there been a change in ownership of the property? Has  there been a 
change in use of the property?  (See Exhibit E hereto). 

 

8. Is any portion of the financed property subject to a lease, license or similar 
arrangement?  If yes, please explain. 

 
 
 
 
9. Are there any output contracts in place?  If so what are the terms? 

 
 
 
 
10. Has the Issuer entered into management or service contracts with respect to all or 

a portion of the bond financed property (e.g. food services)? If so does the service 
provided qualify as an "incidental service"? What is the length of the contract? A 
review of the summary of IRS Revenue Policy 97-13 attached hereto is required.  
(See Exhibit E hereto). 

 
 
 
 
11. Has the Issuer entered into any research arrangements that relate to the bond 

financed property? Please describe the contracts. A review of the summary of IRS 
Revenue Policy 2007-47 attached hereto is required. 

 
 
 
 
12. Has the Issuer entered into any arrangements that convey special rights over the 

bond-finances facilities? Any special economic benefit being conveyed (in the case 
of property not available to the general public)?  (See Exhibit E hereto). 

 
 
 
 
13. Have the assets that were financed with bond proceeds been encumbered in any 

way? 



B-3  

Management Contracts or Service Contracts With Respect to Bond-Financed 
Facilities 

Summary of IRS Revenue Policy 97-13 
 

Generally, under IRS Revenue Policy 97-13, the provisions of services at bond- 
financed facilities by private persons or businesses will not constitute private business 
use if: 

 
• the method or formula for compensation falls within one of the various 

defined categories or combinations of such categories described in the 
table below; 

 
• compensation for services rendered under the contract is reasonable and 

is not based, in whole or in part, on net profits from the operation of the 
bond-financed property; 

 
• depending on the compensation method, the term of the contract, 

including applicable renewal options (which does not include automatic 
rollovers absent termination by one party or the other) does not exceed 
certain limits, and the contract may be terminated without penalty or 
cause, as set forth in the table below. 

 
No compensation may be based, in whole or in part, on a share of the net profits. 

A "productivity reward" equal to a stated dollar amount based on increases in revenues 
or decreases in expenses (but not both) does not cause compensation to be based on 
net profits. 

 
No circumstances may exist which limit the qualified user's ability to exercise 

its rights, including cancellation rights, under the contract. Safe Harbor: This 
requirement is met if (i) not more than 20% of the voting power of the governing body 
of the qualified user is vested in the service provider or its directors, officers, 
shareholders and employees, and (ii) overlapping board members do not include the 
CEO’s of the service provider or its governing body or the qualified user or its governing 
body and the qualified user and service provider are not related persons, as defined 
in the Regulations. 

 
Definitions 

 

"Adjusted Gross Revenues" means gross revenues less allowances for bad 
debts and contractual and similar allowances. 

 
"Capitation Fee" means a fixed periodic amount for each person for whom the 

service provider or the qualified user assumes the responsibility to provide all needed 
services for a specified period so long as the quantity and type of services actually 
provided to covered persons varies substantially.  A fixed periodic amount may include 
an automatic increase linked to a specified, objective, external standard, such as the 
Consumer Price Index. 
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"Periodic Fixed Fee" means a stated dollar amount for services rendered for a 
specified period of time. The stated dollar amount may automatically increase 
according to a specified, objective, external standard, such as the Consumer Price 
Index. 

 
"Per-Unit Fee" means a fee based on a unit of service specified in the contract 

or otherwise specifically determined by an independent third party or the qualified 
user.  The per-unit fee may automatically increase according to a specified, objective, 
external standard, such as the Consumer Price Index. 

 
"Renewal Option" means a provision under which the service provider has a legally 

enforceable right to renew the contract.  Thus, for example, a provision under which a 
contract is automatically renewed for one-year periods absent cancellation by either party 
is not a renewal option (even if it is expected to be renewed). 

 
"Service Provider" means any person other than a qualified user that provides 

services under a contract to, or for the benefit of, a qualified user. 
 

Compensation Fee Structure Contract Terms 

95% Periodic Fixed Fee Including all renewal options, the lesser  of 
(i) 80% of the reasonably expected useful 
life of the financed property and (ii) 15 
years. One-time incentive award under 
which compensation automatically 
increases, if a revenue or expense target  is 
met, does not cause this test to  be  failed if 
the award is a single, stated dollar amount. 

80% Periodic Fixed Fee Including all renewal options, the lesser  of 
(i) 80% of the reasonably expected useful 
life of the financed property and (ii) 10 
years. One-time incentive award under 
which compensation automatically 
increases, if a revenue or expense target  is 
met, does not cause this test to  be  failed if 
the award is a single, stated dollar amount. 
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Compensation Fee Structure Contract Terms 

Either (i) 50% Periodic Fixed 
Fee or (ii) capitation fee or (iii)  a 
combination of a Capitation Fee 
and a Periodic Fixed Fee. 

Including all renewal options, not more  than 
5 years, terminable by the qualified user 
without penalty or cause at  the end  of the 
3rd year. 

Either (i) Per Unit Fee or (ii) a 
combination of a Per Unit Fee 
and a Periodic Fixed Fee. 

Including all renewal options, not more  than 
3 years, terminable by the qualified user 
without penalty or cause at  the end  of the 
2nd year. 

Either (i) a percentage of fees 
charged or (ii) a combination of 
a Per Unit Fee and a percentage 
of revenues or expenses or (iii) 
during a start- up period, a 
percentage of gross revenues, 
Adjusted Gross Revenues or 
expenses. 

Including renewal options, 2 years, 
terminable by the qualified user without 
penalty or cause at the end of the 1st year. 
These terms are available only for contracts 
under which the service provider generally 
provides services to third parties (for 
example, radiology services to patients) 
and management contracts involving a 
facility during an initial start-up period. 

 

IRS Rev. Proc. 97-13 does not provide a safe harbor for the granting of any 
ownership or leasehold interest in bond financed  property. 
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Research Agreements with Respect to Bond-Financed Facilities 

Summary of IRS Revenue Policy 2007-47 

The purpose of this revenue Policy is to set forth conditions under which a research 
agreement does not result in private business use under § 141(b) of the Internal Revenue 
Code of 1986 (the Code).  The revenue Policy also addresses whether a research 
agreement causes the modified private business use test in § 145(a)(2)(B) of the Code to 
be met for qualified 501(c)(3) bonds. 

Under the Patent and Trademark Law Amendments Act of 1980, as amended (the 
Bayh-Dole Act), the federal government and sponsoring federal agencies receive the 
nonexclusive, nontransferable, irrevocable, paid-up licenses to the use of the products of 
federally sponsored research.  They also receive certain "march-in rights" that include the 
granting of licenses to third parties to ensure the public dissemination and use of the 
products of the research where the original contractor of the research has not taken, or is 
not expected to take within a reasonable time, effective steps to practically apply the 
results of the research. 

 
Corporate-sponsored research: corporate-sponsored basic research (i.e., the 

advancement of scientific knowledge not having a specific commercial objective) will not 
result in private business use if the corporate sponsor must pay a competitive price for 
any license or other use of the resulting technology.  Such use can be exclusive to the 
sponsor, but the price it pays for the license or use must be no less than the price that 
would be paid by any non-sponsoring party. 

 
Industry-sponsored research: industry-sponsored governmentally performed 

basic research does not result in private business use as long as 1) the state or local 
government or 501(c)(3) institution where the research takes place (the Qualified User) 
selects the research to be performed and the manner in which it is to be performed, 2) 
title to any patent or product incidentally resulting from such research lies exclusively with 
the Qualified User and 3) the sponsors of the research are entitled to no more than a 
nonexclusive, royalty-free license to use the results of the research. 

 
Federal government-sponsored research/Bayh-Dole exceptions: the rights  of 

the federal government and its agencies mandated by the Bayh-Dole Act will not cause a 
research agreement to fall outside the private use safe harbors if 1) the Qualified User 
selects the research to be performed and the manner in which it is to be performed, 2) 
title to any patent or product incidentally resulting from such research lies exclusively with 
the Qualified User and 3) the license granted to any party other than the Qualified User 
(such as the federal government) to use the product of the research is no more than a 
nonexclusive, royalty-free license. The march-in rights of the federal government under 
Bayh-Dole will not violate the private use safe harbors provided that the Qualified User 
selects the research to be performed and the manner in which it is to be performed, title 
to any patent or product incidentally resulting from such research lies exclusively with the 
Qualified User, and the license granted to the federal government or the sponsoring 
federal agency (or to any third-party nongovernmental person) to use the product of 
the research is no more than a nonexclusive, royalty-free license. These safe harbors, do 
not cover situations where third parties receive more  than nonexclusive, royalty-free 
licenses as the result of the exercise by a sponsoring federal agency of its rights under 
the Bayh-Dole Act, such as march-in rights. 
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Exhibit C 

Arbitrage Checklist 

Date    
 

1. Name of Bond Issue?  Date of Issuance? 
 
 
 
 
2. What accounting method will be used with respect to bond proceeds and interest 
earnings, investment and expenditures? 

 
 
 
 
3. How is the Issuer tracking investment returns? 

 
 
 
 
4. Substantiate how bond proceeds including interest earnings are being spent. 

 
 
 
 
5. Are investments acquired with bond proceeds being purchased at fair market 
value? 

 
 
 
 
6. Does the Issuer have any escrow agreements outstanding? If yes are there any 
yield restrictions on investments? 

 
 
 
 
7. Has an interest rate hedge agreement been entered into with respect to the bond 
issue? If so, list the following: 

 
(a) Name of provider: 
(b) Term of hedge: 
(c) Is the hedge integrated (Y/N): 
(d) Is the hedge superintegrated (Y/N): 
(e) Has the hedge been terminated (Y/N): 
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8. Were the gross proceeds invested in a guaranteed investment contract ("GIC"): 
 

(a) Name of provider: 
(b) Term of GIC: 
(c) Was the regulatory safe harbor satisfied (Y/N): 

 
 
 
9. Were any gross proceeds invested beyond an available temporary period? 

 
 
 
10. Did the bond issue qualify for an exception to rebate? 
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Exhibit D 

Remedial Action Options 

 
In the event that certain of the Obligations become "nonqualified bonds" under the 

Code and/or the Treasury Regulations, the Compliance Coordinator, in consultation with 
counsel, will follow the following policies in accordance with Treasury Regulation 1.141-
12.  A copy of Treasury Regulation 1.141-12 is attached hereto. 

 
If an action causes an issue to meet the "private business tests" or the "private 

loan financing test" the action may or may not be treated as a "deliberate action"* based 
on the nature of the event that caused the Obligations to become nonqualified. 

 
1. In consultation with counsel, the Compliance Coordinator must first 

determine if certain conditions discussed in Treasury Regulation 1.141-12 paragraphs (a) 
(1) through (5) are satisfied.  The effect of a remedial action is to cure use of proceeds that 
causes the private business use test or the private loan financing test to be met. 

 
2. Treasury Regulation 1.141-12 discusses a number of options regarding 

remediation. 
(a) Disposition proceeds – Disposition proceeds are any amounts 

(including property, such as an agreement to provide services) derived from the sale, 
exchange, or other disposition (disposition) of property (other than investments) financed 
with the proceeds of an issue.  In general, if the requirements of paragraphs 
(a) (1) through (5) of Treasury Regulation 1.141-12 are satisfied, after the date of the 
disposition, the proceeds of the issue allocable to the transferred property are treated as 
financing the disposition proceeds rather than the transferred property.  If an issue does 
not meet the requirements for remedial action in paragraph (a) of Treasury Regulation 
1.141-12 or the issuer does not take an appropriate remedial action, the proceeds of the 
issue are allocable to either the transferred property or the disposition proceeds, 
whichever allocation produces the greater amount of private business use and private 
security or payments. 

(b) Redemption or defeasance of nonqualified bonds -- Proceeds of tax-
exempt bonds must not be used for redemption, unless the tax-exempt bonds are 
qualified bonds, taking into account the purchaser's use of the facility.  If the bonds are 
not redeemed within 90 days of the date of the deliberate action, a defeasance escrow 
must be established for those bonds within 90 days of the deliberate action. If the 
consideration for the disposition of financed property is exclusively cash, the disposition 
proceeds may be used to redeem a pro rata portion of the nonqualified bonds at the 
earliest call date after the deliberate action. If the bonds are not redeemed within 90 

 
 

 

* A deliberate action is any action taken by the issuer that is within its control. An intent to violate the 
requirements of section 141 of the Code is not necessary for an action to be deliberate. 
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days of the date of the deliberate action, the disposition proceeds must be used to 
establish a defeasance escrow for those bonds within 90 days of the deliberate action. 
The issuer must provide written notice to the Commissioner of the establishment of the 
defeasance escrow within 90 days of the date the defeasance escrow is established. A 
defeasance is not a permitted remedial action if the period between the issue date and 
the first call date of the bonds is more than 10 1/2 years.* 

 

(c) Alternative use of disposition proceeds -- if the deliberate action is a 
disposition of the bond-financed property for which the consideration is exclusively  cash, 
and certain other requirements in Treasury Regulation 1.141-12 are met, the issuer may 
use the cash for an alternative qualifying use. The Compliance Coordinator will discuss 
this option with counsel. 

 
(d) Alternative use of facility -- in certain cases, the facility with respect 

to which the deliberate action occurs may be used in an alternative qualifying manner (for 
example, the facility may be used for a qualifying purpose by a nongovernmental person 
or used by a 501(c)(3) organization rather than a governmental person). The Compliance 
Coordinator will discuss this option with counsel. 

 
With respect to (c) and (d) above, the remedial action may cause a deemed 

reissuance of the nonqualified bonds (that is, a deemed issuance of new bonds to refund 
the nonqualified bonds) for certain purposes of the Code. 

 
What happens if the remedial action procedures under Section 1.141-12 are not 

available to the issuer? 
 

The Internal Revenue Service (the "Service") has developed a voluntary closing 
agreement program for tax-exempt bonds ("TEB VCAP"). In August 2011, the Service 
updated the Internal Revenue Manual section relating to TEB VCAP with additional 
resolution standards for certain violations of requirements specific to tax-exempt bonds. 
A copy of such additional resolution standards is attached hereto. 

 
Under TEB VCAP, an issuer may request a closing agreement with respect to its 

bonds to resolve violations of sections 103, 54, 1397E, 1400N and related provisions of 
the Code. TEB VCAP is not available when: (a) absent extraordinary circumstances, the 
violation can be remediated under existing remedial action provisions or tax-exempt bond 
closing agreement programs contained in regulations or other published guidance; 
(b) the bond issue is under examination; (c) the tax-exempt status of the bonds or qualified 
status of tax credit bonds is at issue in any court proceeding or is being considered by the 
IRS Office of Appeals; or (d) the Service determines that the violation was due to willful 
neglect. 

 
 

 

* Defeasance escrow defined. A defeasance escrow is an irrevocable escrow established to redeem bonds on 
their earliest call date in an amount that, together with investment earnings, is sufficient to pay all the principal 
of, and interest and call premium on, bonds from the date the escrow is established to the earliest call date. 
The escrow may not be invested in higher yielding investments. 
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In the event that the remedial action policies under Section 1.141-12 are not 
available to the issuer, the Compliance Coordinator, in consultation with counsel, will 
explore the options presented under TEB VCAP. 
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Sec. 1.141-12 Remedial actions 
 

 

(a) Conditions to taking remedial action. An action that causes an issue to meet the 
private business tests or the private loan financing test is not treated as a deliberate action 
if the issuer takes a remedial action described in paragraph (d), (e), or (f) of this section 
with respect to the nonqualified bonds and if all of the requirements in paragraphs (a) (1) 
through (5) of this section are met. 

 
(1) Reasonable expectations test met. The issuer reasonably expected on the 

issue date that the issue would meet neither the private business tests nor the private 
loan financing test for the entire term of the bonds. For this purpose, if the issuer 
reasonably expected on the issue date to take a deliberate action prior to the final maturity 
date of the issue that would cause either the private business tests or the private loan 
financing test to be met, the term of the bonds for this purpose may be determined by 
taking into account a redemption provision if the provisions of §1.141– 2(d)(2)(ii) (A) 
through (C) are met. 

 
(2) Maturity not unreasonably long. The term of the issue must not be longer  than 

is reasonably necessary for the governmental purposes of the issue (within the meaning 
of §1.148–1(c)(4)). Thus, this requirement is met if the weighted average maturity of the 
bonds of the issue is not greater than 120 percent of the average reasonably expected 
economic life of the property financed with the proceeds of the issue as of the issue date. 

 
(3) Fair market value consideration. Except as provided in paragraph (f) of this 

section, the terms of any arrangement that results in satisfaction of either the private 
business tests or the private loan financing test are bona fide and arm's-length, and the 
new user pays fair market value for the use of the financed property. Thus, for example, 
fair market value may be determined in a manner that takes into account restrictions on 
the use of the financed property that serve a bona fide governmental purpose. 

 
(4) Disposition proceeds treated as gross proceeds for arbitrage purposes. The 

issuer must treat any disposition proceeds as gross proceeds for purposes of section 
148. For purposes of eligibility for temporary periods under section 148(c) and exemptions 
from the requirement of section 148(f) the issuer may treat the date of receipt of the 
disposition proceeds as the issue date of the bonds and disregard the receipt of 
disposition proceeds for exemptions based on expenditure of proceeds under 
§1.148–7 that were met before the receipt of the disposition proceeds. 

 
(5) Proceeds expended on a governmental purpose. Except for  a  remedial action 

under paragraph (d) of this section, the proceeds of the issue that are affected by the 
deliberate action must have been expended on a governmental purpose before the date 
of the deliberate action. 

 
(b) Effect of a remedial action—(1) In general. The effect of a remedial action is to cure 
use of proceeds that causes the private business use test or the private loan   financing 
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test to be met. A remedial action does not affect application of the private security or 
payment test. 

 
(2) Effect on bonds that have been advance refunded. If proceeds of an issue were 

used to advance refund another bond, a remedial action taken with respect to the 
refunding bond proportionately reduces the amount of proceeds of the advance refunded 
bond that is taken into account under the private business use test or the private loan 
financing test. 

 
(c) Disposition proceeds - (1) Definition. Disposition proceeds are any amounts 
(including property, such as an agreement to provide services) derived from the sale, 
exchange, or other disposition (disposition) of property (other than investments)  financed 
with the proceeds of an issue. 

 
(2) Allocating disposition proceeds to an issue. In general, if the requirements of 

paragraph (a) of this section are met, after the date of the disposition, the proceeds of the 
issue allocable to the transferred property are treated as financing the disposition 
proceeds rather than the transferred property. If a disposition is made pursuant to an 
installment sale, the proceeds of the issue continue to be allocated to the transferred 
property. If an issue does not meet the requirements for remedial action in paragraph 
(a) of this section or the issuer does not take an appropriate remedial action, the proceeds 
of the issue are allocable to either the transferred property or the disposition proceeds, 
whichever allocation produces the greater amount of private business use and private 
security or payments. 

 
(3) Allocating disposition proceeds to different sources of funding. If property has 

been financed by different sources of funding, for purposes of this section, the disposition 
proceeds from that property are first allocated to the outstanding bonds that financed that 
property in proportion to the principal amounts of those outstanding bonds. In no event 
may disposition proceeds be allocated to bonds that are no longer outstanding or to a 
source of funding not derived from a borrowing (such as revenues of the issuer) if the 
disposition proceeds are not greater than the total principal amounts of the outstanding 
bonds that are allocable to that property. For purposes of this paragraph (c)(3), principal 
amount has the same meaning as in §1.148–9(b)(2) and outstanding bonds do not include 
advance refunded bonds. 

 
(d) Redemption or defeasance of nonqualified bonds - (1) In general. The requirements 
of this paragraph (d) are met if all of the nonqualified bonds of the issue are redeemed. 
Proceeds of tax-exempt bonds must not be used for this purpose, unless the tax- exempt 
bonds are qualified bonds, taking into account the purchaser's use of the facility. If the 
bonds are not redeemed within 90 days of the date of the deliberate action, a defeasance 
escrow must be established for those bonds within 90 days of the  deliberate action. 

 
(2) Special rule for dispositions for cash. If the consideration for the disposition of 

financed property is exclusively cash, the requirements of this paragraph (d) are met if 
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the disposition proceeds are used to redeem a pro rata portion of the nonqualified bonds 
at the earliest call date after the deliberate action. If the bonds are not redeemed within 
90 days of the date of the deliberate action, the disposition proceeds must be used to 
establish a defeasance escrow for those bonds within 90 days of the deliberate action. 

 
(3) Notice of defeasance. The issuer must provide written notice to the 

Commissioner of the establishment of the defeasance escrow within 90 days of the date 
the defeasance escrow is established. 

 
(4) Special limitation. The establishment of a defeasance escrow does not satisfy 

the requirements of this paragraph (d) if the period between the issue date and the first 
call date of the bonds is more than 10 1/2 years. 

 
(5) Defeasance escrow defined. A defeasance escrow is an irrevocable escrow 

established to redeem bonds on their earliest call date in an amount that, together with 
investment earnings, is sufficient to pay all the principal of, and interest and call premium 
on, bonds from the date the escrow is established to the earliest call date. The escrow 
may not be invested in higher yielding investments or in any investment under which the 
obligor is a user of the proceeds of the bonds. 

 
(e) Alternative use of disposition proceeds - (1) In general. The requirements of this 
paragraph (e) are met if— 

 

(i) The deliberate action is a disposition for which the consideration is exclusively 
cash; 

 

(ii) The issuer reasonably expects to expend the disposition proceeds within two 
years of the date of the deliberate action; 

 
(iii) The disposition proceeds are treated as proceeds for purposes of section 141 

and are used in a manner that does not cause the issue to meet either the private 
business tests or the private loan financing test, and the issuer does not take any action 
subsequent to the date of the deliberate action to cause either of these tests to be met; 
and 

 
(iv) If the issuer does not use all of the disposition proceeds for an alternative use 

described in paragraph (e)(1)(iii) of this section, the issuer uses those remaining 
disposition proceeds for a remedial action that meets paragraph (d) of this section. 

 
(2) Special rule for use by 501(c)(3) organizations. If the disposition proceeds are 

to be used by a 501(c)(3) organization, the nonqualified bonds must in addition be treated 
as reissued for purposes of sections 141, 145, 147, 149, and 150 and, under  this 
treatment, satisfy all of the applicable requirements for qualified 501(c)(3) bonds. Thus, 
beginning on the date of the deliberate action, nonqualified bonds that satisfy 
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these requirements must be treated as qualified 501(c)(3) bonds for all purposes, 
including sections 145(b) and 150(b). 

 
(f) Alternative use of facility.  The requirements of this paragraph (f) are met if— 

 
(1) The facility with respect to which the deliberate action occurs is used in an 

alternative manner (for example, used for a qualifying purpose by a nongovernmental 
person or used by a 501(c)(3) organization rather than a governmental person); 

 
(2) The nonqualified bonds are treated as reissued, as of the date of the deliberate 

action, for purposes of sections 55 through 59 and 141, 142, 144, 145, 146, 147, 149 and 
150, and under this treatment, the nonqualified bonds satisfy all the applicable 
requirements for qualified bonds throughout the remaining term of the nonqualified bonds; 

 
(3) The deliberate action does not involve a disposition to a purchaser that 

finances the acquisition with proceeds of another issue of tax-exempt bonds; and 
 

(4) Any disposition proceeds other than those arising from an agreement to 
provide services (including disposition proceeds from an installment sale) resulting from 
the deliberate action are used to pay the debt service on the bonds on  the  next available 
payment date or, within 90 days of receipt, are deposited into an escrow that  is restricted 
to the yield on the bonds to pay the debt service on the bonds on the next available 
payment date. 

 
(g) Rules for deemed reissuance. For purposes of determining whether bonds that are 
treated as reissued under paragraphs (e) and (f) of this section are qualified bonds— 

 
(1) The provisions of the Code and regulations thereunder in effect as of the date 

of the deliberate action apply; and 
 

(2) For purposes of paragraph (f) of this section, section 147(d) (relating to the 
acquisition of existing property) does not apply. 

 
(h) Authority of Commissioner to provide for additional remedial actions. The 
Commissioner may, by publication in the Federal Register or the Internal Revenue 
Bulletin, provide additional remedial actions, including making a remedial payment to  the 
United States, under which a subsequent action will not be treated as a deliberate action 
for purposes of §1.141–2. 

 
(i) Effect of remedial action on continuing compliance. Solely for purposes of determining 
whether deliberate actions that are taken after a remedial action cause an issue to meet 
the private business tests or the private loan financing test— 

 
(1) If a remedial action is taken under paragraph (d), (e), or (f) of this section, the 

private business use or private loans resulting from the deliberate action are    not taken 
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into account for purposes of determining whether the bonds are private activity bonds; 
and 

 
(2) After a remedial action is taken, the amount of disposition proceeds is treated 

as equal to the proceeds of the issue that had been allocable to the transferred property 
immediately prior to the disposition. See paragraph (k) of this section, Example 5. 

 
(j) Nonqualified bonds - (1) Amount of nonqualified bonds. * The percentage of 
outstanding bonds that are nonqualified bonds equals the highest percentage of private 
business use in any 1-year period commencing with the deliberate action. 

 
(2) Allocation of nonqualified bonds. Allocations to nonqualified bonds must be 

made on a pro rata basis, except that, for purposes of paragraph (d) of this section 
(relating to redemption or defeasance), an issuer may treat bonds with longer maturities 
(determined on a bond-by-bond basis) as the nonqualified bonds. 

 
(k) Examples. The following examples illustrate the application of this section:* 

 
Example 1. Disposition proceeds less than outstanding bonds used to retire bonds. On 
June 1, 1997, City C issues 30-year bonds with an issue price of $10 million to finance 
the construction of a hospital building. The bonds have a weighted average maturity that 
does not exceed 120 percent of the reasonably expected economic life of the building. 
On the issue date, C reasonably expects that it will be the only user of the building for the 
entire term of the bonds. Six years after the issue date, C sells the building to Corporation 
P for $5 million. The sale price is the fair market value of the building, as verified by an 
independent appraiser. C uses all of the $5 million disposition proceeds  to immediately 
retire a pro rata portion of the bonds. The sale does not cause the bonds to be private 
activity bonds because C has taken a remedial action described in paragraph (d) of this 
section so that P is not treated as a private business user of bond proceeds. 

 
Example 2. Lease to nongovernmental person. The facts are the same as in Example  1, 
except that instead of selling the building, C, 6 years after the issue date, leases the 
building to P for 7 years and uses other funds to redeem all of the $10 million outstanding 
bonds within 90 days of the deliberate act. The bonds are not treated as private activity 
bonds because C has taken the remedial action described in   paragraph 
(d) of this section. 

 
Example 3. Sale for less than fair market value. The facts are the same as in Example 1, 
except that the fair market value of the building at the time of the sale to P is $6 million. 
Because the transfer was for less than fair market value, the bonds are ineligible for  the  
remedial  actions  under  this  section.  The  bonds  are  private  activity   bonds 

 
 

* IRS Proposed Regulations would revise § 1.141-12(j) and (k). 
 

* IRS Proposed Regulations would revise § 1.141-12(j) and (k). 
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because P is treated as a user of all of the proceeds and P makes a payment ($6 million) 
for this use that is greater than 10 percent of the debt service on the bonds, on a present 
value basis. 

 
Example 4. Fair market value determined taking into account governmental restrictions. 
The facts are the same as in Example 1, except that the building was used by C only for 
hospital purposes and C determines to sell the building subject to a restriction that it be 
used only for hospital purposes. After conducting a public bidding Policy as required by 
state law, the best price that C is able to obtain for the building subject to this restriction 
is $4.5 million from P. C uses all of the $4.5 million disposition proceeds to immediately 
retire a pro rata portion of the bonds. The sale does not cause the bonds to be private 
activity bonds because C has taken a remedial action described in paragraph (d) of this 
section so that P is not treated as a private business user of bond proceeds. 

 
Example 5. Alternative use of disposition proceeds. The facts are the same as in Example 
1, except that C reasonably expects on the date of the deliberate action to use the $5 
million disposition proceeds for another governmental purpose (construction of 
governmentally owned roads) within two years of receipt, rather than using the $5  million 
to redeem outstanding bonds. C treats these disposition proceeds as gross proceeds for 
purposes of section 148. The bonds are not private  activity  bonds because C has taken 
a remedial action described in paragraph (e) of this section. After the date of the deliberate 
action, the proceeds of all of the outstanding bonds are  treated as used for the 
construction of the roads, even though only $5 million of disposition proceeds was actually 
used for the roads. 

 
Example 6. Alternative use of financed property. The facts are the same as in Example 
1, except that C determines to lease the hospital building to Q, an organization described 
in section 501(c)(3), for a term of 10 years rather than to sell the building to P. In order to 
induce Q to provide hospital services, C agrees to lease payments that are less than fair 
market value. Before entering into the lease, an applicable elected representative of C 
approves the lease after a noticed public hearing. As of the date of the deliberate action, 
the issue meets all the requirements for qualified 501(c)(3) bonds, treating the bonds as 
reissued on that date. For example, the issue meets the two percent restriction on use of 
proceeds of finance issuance costs of section 147(g) because the issue pays no costs of 
issuance from disposition proceeds in connection with the deemed reissuance. C and Q 
treat the bonds as qualified 501(c)(3) bonds for  all purposes commencing with the date 
of the deliberate action. The bonds are treated as qualified 501(c)(3) bonds commencing 
with the date of the deliberate action. 

 
Example 7. Deliberate action before proceeds are expended on a governmental purpose. 
County J issues bonds with proceeds of $10 million that can be used only to finance a 
correctional facility. On the issue date of the bonds, J reasonably expects that it will be 
the sole user of the bonds for the useful life of the facility. The bonds have a weighted 
average maturity that does not exceed 120 percent of the reasonably  expected economic 
life of the facility. After the issue date of the bonds, but before the facility is placed in 
service, J enters into a contract with the federal government pursuant 
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to which the federal government will make a fair market value, lump sum payment equal 
to 25 percent of the cost of the facility. In exchange for this payment, J provides the federal 
government with priority rights to use of 25 percent of the facility. J uses the payment 
received from the federal government to defease the nonqualified bonds. The agreement 
does not cause the bonds to be private activity bonds because J has taken a remedial 
action described in paragraph (d) of this section. See paragraph (a)(5) of this section. 

 
Example 8. Compliance after remedial action. In 1997, City G issues bonds with proceeds 
of $10 million to finance a courthouse. The bonds have a weighted average maturity that 
does not exceed 120 percent of the reasonably expected economic life of the courthouse. 
G uses $1 million of the proceeds for a private business use and more than 10 percent of 
the debt service on the issue is secured by private security or payments. G later sells one-
half of the courthouse property to a nongovernmental person for cash. G immediately 
redeems 60 percent of the outstanding bonds. This percentage of outstanding bonds is 
based on the highest private business use of the courthouse in any 1-year period 
commencing with the deliberate action. For purposes  of subsequently applying section 
141 to the issue, G may continue to use all of the proceeds of the outstanding bonds in 
the same manner (that is, for both the courthouse and the existing private business use) 
without causing the issue to meet the private business use test. The issue, however, 
continues to meet the private security or payment test. The result would be the same if D, 
instead of redeeming the bonds, established a defeasance escrow for those bonds, 
provided that the requirement of paragraph (d)(4) of this section was met. 
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RESOLUTION STANDARDS APPLICABLE TO TAX-EXEMPT BONDS 
 
Internal Revenue Manual – 7.2.3.4.1; 7.2.3.4.2 AND 7.2.3.4.4 
Tax Exempt Bonds Voluntary Closing Agreement Program 

 
I. Objectives and Scope 

 
1. The primary compliance objective of the TEB VCAP resolution standards identified 

herein is to promote due diligence on the part of issuers and other parties to the 
tax-advantaged bond transaction in resolving violations. The Service recognizes 
that due diligence is encouraged by providing certainty to issuers and other parties 
in understanding the methodology available to resolve particular violation(s). 

 
2. The primary administrative objective of the TEB VCAP resolution standards 

identified in this section is to streamline the closing agreement process with respect 
to the specific violations resulting in more efficient processing of cases. 

 
3. The resolution standards under this section are not available when: 

A. The specific violation is not within the jurisdiction of TEB VCAP. 
B. The specific violation identified in the TEB VCAP request is not a violation 

specifically described in this section. 
C. The issuer submits a TEB VCAP request after the latest date specified for the 

applicable resolution standard. 
D. The Service determines that the issuer is nonresponsive to requests for missing 

information or otherwise not acting in good faith or not proceeding with due 
diligence towards the resolution of the request. 

 
4. Although the failure to submit the request within the time allotted will be a 

consideration, failure by the issuer to submit a TEB VCAP request by the latest 
date specified for the applicable resolution standard does not prevent the violation 
from being resolved otherwise through the TEB VCAP general policies on such 
terms as are determined appropriate under the facts and circumstances. For 
example, an issuer submitting a request more than 1 calendar year from the date 
of a deliberate action resulting in excessive nonqualified use will generally be 
required to pay a closing agreement payment greater than 110% of taxpayer 
exposure on the nonqualified bonds. 

 
II. Identified Violations – Tax-Exempt Bonds 

 
1. Generally, the resolution standards described in this Section II will only apply to 

violations that relate to tax-exempt bonds. An issuer of tax credit bonds or direct 
pay bonds may propose, however, a resolution that is based upon one of the 
following standards for a violation if the resolution is in the best interests of the 
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United States in light of the benefit conferred upon the issuer or bondholders  
from the related transaction. 

 
2. Internal Revenue Manual section 4.81.6.5.3 provides guidance on the calculations 

necessary to apply the resolution standards described in this section to a specific 
bond issue. This includes guidance on how to calculate taxpayer exposure and an 
alternative minimum tax adjustment. 

 
3. If the issuer represents that certain facts and circumstances relating to the 

identified violation warrant special consideration, the issuer should propose a 
modification to the proposed closing agreement terms. Such requests will be 
processed under general TEB VCAP policies. 

 
4. Excessive Nonqualified Use. Certain use of proceeds requirements are imposed 

upon governmental bonds and various qualified private activity bonds under 
sections 141(b), 142(a), 143(b)(1), 144(a)(12)(B), 144(b)(2), 144(c)(1), 145(a)(2), 
147(g), 1394(a), 1400L(d), 1400N(a)(2), and 7871(c)(3)(B) of the Code. These 
provisions allow for certain defined percentages of proceeds to be allocated to 
nonqualified purposes. 
• A violation occurs when an issuer makes an allocation of proceeds resulting  in 

the amount of proceeds allocated to nonqualified purposes exceeding the 
defined percentage limitations. 

• When the issuer submits the request within 6 calendar months of the date of 
the deliberate action, this violation may be resolved under the following closing 
agreement terms when the amount of proceeds allocated to nonqualified 
purposes exceeds the applicable percentage: (1) the issuer (or the conduit 
borrower on behalf of the issuer) will pay an amount equal to the greater of 
$1,000 or 100% of the taxpayer exposure on the nonqualified bonds for the 
period beginning on the date of the deliberate action and ending on the date 
the nonqualified bonds are redeemed and retired or purchased and cancelled 
by the issuer; and (2) the issuer will redeem and retire or purchase and cancel 
the nonqualified bonds prior to the date the closing agreement is executed by 
the IRS. If the nonqualified bonds cannot be redeemed or purchased and 
cancelled prior to the execution date, the issuer will both: (a) redeem the 
nonqualified bonds on the earliest call date; and (b) prior to the date the closing 
agreement is executed by the IRS, establish and fund an irrevocable 
defeasance escrow to defease the nonqualified bonds to their first call date. 

• When the issuer submits the request more than 6 calendar months but within 
1 calendar year of the date of the deliberate action, this violation may be 
resolved under the terms described in the above paragraph,  substituting 110% 
of taxpayer exposure for 100% of taxpayer exposure in calculating the closing 
agreement payment. 

 
5. Ownership of Qualified 501(c)(3) Bond-Financed Property. Under Section 

145(a)(1) of the Code, all property provided by the net proceeds of a qualified 
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501(c)(3) issue is to be owned by a 501(c)(3) organization or a governmental 
unit. 
• A violation occurs when property provided with the net proceeds of a qualified 

501(c)(3) issue is owned by a person other than a 501(c)(3) organization or a 
governmental unit. 

• When the issuer submits the request within 6 calendar months of the date of 
the violation, this violation may be resolved under the following closing 
agreement terms: (1) the issuer (or the conduit borrower on behalf of the issuer) 
will pay an amount equal to the greater of $1,000 or 100% of the taxpayer 
exposure on the nonqualified bonds for the period beginning on the date of the 
violation and ending on the date the nonqualified bonds are redeemed and 
retired or purchased and cancelled by the issuer; and (2) the issuer will redeem 
and retire or purchase and cancel the nonqualified bonds prior to the date the 
closing agreement is executed by the IRS. If the nonqualified bonds cannot be 
redeemed or purchased and cancelled prior to the execution date, the issuer 
will both: (a) redeem the nonqualified bonds on the earliest call date; and (b) 
prior to the date the closing agreement is executed by the IRS, establish and 
fund an irrevocable defeasance escrow to defease the nonqualified bonds to 
their first call date. 

• When the issuer submits the request more than 6 calendar months but within 
1 calendar year of the date of the violation, the violation may be resolved under 
the terms described in the above paragraph, substituting 110% of taxpayer 
exposure for 100% of taxpayer exposure in calculating the closing agreement 
payment. 

 
6. Failure to Provide Notice of Defeasance. Under Treas. Reg. sections 1.141- 

12(d)(3) and 1.150-5(a)(1), an issuer remediating nonqualified bonds through the 
establishment of an irrevocable defeasance escrow must provide written notice  to 
the IRS within 90 days of the date the defeasance escrow is established. 
• A failure to successfully remediate nonqualified bonds occurs when the issuer 

fails to timely provide the IRS with written notice of the establishment of a 
defeasance escrow to remediate nonqualified bonds under Treas. Reg. section 
1.141-12(d). 

• When the issuer submits the request within 6 calendar months of the  violation, 
the failure may be resolved under a closing agreement whereby the issuer 
agrees to pay an amount equal to $1,000.  When the issuer submits  the 
request more than 6 calendar months but within 1 calendar year of the violation, 
the failure may be resolved under a closing agreement whereby the issuer 
agrees to pay an amount equal to $2,000. 

 
7. Failure to Call Defeased Bonds Within 10.5 Years of Issuance. Under Treas.  Reg. 

section 1.141-12(d)(4), an issuer may only remediate nonqualified bonds (issued 
after May 16, 1997) through the establishment of an irrevocable defeasance 
escrow if the period between the issue date of the bonds and the first call date of 
the bonds is 10.5 years or less. 
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• A failure to successfully remediate nonqualified bonds through the timely 
establishment of an irrevocable defeasance escrow occurs when all or a portion 
of the defeased bonds are not callable within 10.5 years of the issue date. 

• When an issuer timely establishes an irrevocable defeasance escrow for the 
nonqualified bonds, this failure may be resolved under a closing agreement 
whereby the issuer agrees to pay an amount equal to the greater of $1,000 or 
taxpayer exposure on the bonds with the offending maturities for the period 
beginning on the later of the date 10.5 years after the issue date or the date  of 
the deliberate action and ending on the date the bonds will be redeemed under 
the defeasance escrow. 

 
8. Alternative Minimum Tax Adjustment. Under section 57(a)(5) of the Code, the 

interest on certain qualified private activity bonds is treated as an item of tax 
preference for purposes of the alternative minimum tax. Section 57(a)(5)(C)(ii) of 
the Code provides an exception to this rule for qualified 501(c)(3) bonds. 
• A violation occurs where a change in the use of the proceeds of a bond issue 

not subject to the alternative minimum tax ("non-AMT bonds" ) occurs resulting 
in the bonds being re-characterized as subject to the alternative minimum tax 
("AMT bonds" ). 

• When the issuer submits the request within 6 calendar months of the date of 
the deliberate action, this violation may be resolved under a closing agreement 
requiring the payment of an amount equal to the greater of $1,000 or 100% of 
the alternative minimum tax adjustment with respect to the bonds of the issue 
from the date of the deliberate action to the date the bonds are no longer 
outstanding. 

• When the issuer submits the request more than 6 calendar months but within 
1 calendar year of the date of the deliberate action, this violation may be 
resolved as described in the above paragraph, substituting 110% of the 
alternative minimum tax adjustment for 100% of the alternative minimum tax 
adjustment in calculating the closing agreement payment. 

• The settlement terms of this identified violation only apply when the proceeds 
of the bonds were first expended for a purpose that at the time of the 
expenditure would not make the bonds subject to the alternative minimum  tax. 

 
9. Capital Expenditure Limitation Failure. Section 144(a)(1) of the Code requires that 

qualified small issue bonds have an aggregate face amount of not more than 
$1,000,000, unless an issuer makes an election under Section 144(a)(4)(A) of  the 
Code for the $10,000,000 limitation to apply instead of the $1,000,000 limitation. 
Under Section 144(a)(4) of the Code, in determining whether an issue meets or 
exceeds the $10,000,000 limitation, the sum of: (a) the aggregate amount of 
certain outstanding qualified small issue bonds described in Section 144(a)(2) of 
the Code; and (b) the aggregate amount of capital expenditures described  in  
Section  144(a)(4)(A)(ii)  of  the  Code  with  respect  to      facilities 
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described in Section 144(a)(4)(B) (as modified by Section 144(a)(4)(G) of the 
Code, when applicable). 
• A violation occurs when the sum of outstanding bonds and capital expenditures 

to be taken into account for purposes of this requirement exceeds $10,000,000 
(as modified by Section 144(a)(4)(G) of the Code, when applicable). 

• When the issuer submits the request within 6 calendar months of the date of 
the deliberate action, this violation may be resolved under the following closing 
agreement terms: (1) The issuer (or the conduit borrower through the issuer) 
will pay an amount equal to the greater of $1,000 or 100% of the taxpayer 
exposure on the nonqualified bonds for the period beginning on the date the 
violation occurs and ending on the date the nonqualified bonds are redeemed 
and retired or purchased and cancelled; and (2) The issuer will redeem and 
retire or purchase and cancel the nonqualified bonds prior to the date the 
closing agreement is executed by the IRS. If the nonqualified bonds cannot be 
redeemed prior to the execution date, the issuer will both (a) redeem the 
nonqualified bonds on the earliest call date; and (b) prior to the date the closing 
agreement is executed by the IRS, establish and fund an irrevocable 
defeasance escrow to defease the nonqualified bonds to their first call date. 
For this purpose, the nonqualified bonds are an amount of the bonds equal to 
the amount exceeding the applicable limitation that will not result in the average 
maturity of the remaining bonds being greater than the average maturity of the 
bond issue. 

• When the issuer submits the request more than 6 calendar months but within 
1 calendar year of the date of the deliberate action, this violation may be 
resolved under the terms described in the above paragraph,  substituting 110% 
of taxpayer exposure for 100% of taxpayer exposure in calculating the closing 
agreement payment. 

 
10. Maturity Exceeding 120% of Economic Life. Under Section 147(b) of the Code, the 

average maturity of certain qualified private activity bonds may not exceed 120% 
of the average reasonably expected economic life of the facilities being financed 
with the net proceeds of the issue. 
• Upon an issuer’s allocation of proceeds to property, a violation occurs when 

the average maturity of the bonds exceeds 120% of the average reasonably 
expected economic life of such property. 

• When an issuer submits the request within 6 calendar months of the date of the 
violation, this violation may be resolved under a closing agreement where the 
issuer and conduit borrower agree to redeem or defease an amount of the 
bonds sufficient to reduce the weighted average maturity to 120% of the 
economic life of the financed property. 

• When an issuer submits the request more than 6 calendar months but within  1 
calendar year of the date of the violation, this violation may be resolved under 
a closing agreement where the issuer and conduit borrower agree to 
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redeem or defease an amount of the bonds sufficient to reduce the weighted 
average maturity to 110% of the economic life of the financed property. 

 
11. Impermissible Advance Refunding. Under Section 149(d) of the Code, there is a 

general prohibition on the advance refunding of: (1) any qualified private activity 
bond issue other than a qualified 501(c)(3) bond issue; or (2) any governmental 
bond issue or qualified 501(c)(3) bond issue that has already been advance 
refunded. Section 149(d)(5) of the Code provides that a bond shall be treated as 
issued to advance refund another bond if it is issued more than 90 days before the 
redemption of the refunded bond. Under  Treas. Reg. section 1.150-1(d)(3),  a 
current refunding issue is defined as a refunding issue that is issued not more than 
90 days before the final payment of principal and interest on the prior refunded 
issue and an advance refunding issue is defined as a refunding issue which is not 
a current refunding issue. 
• A violation occurs when the proceeds of a refunding issue are used to pay the 

principal or interest on a prior issue more than 90 days from the issue date of 
the refunding issue when the prior issue is not permitted to be advance 
refunded under Section 149(d) of the Code. 

• When the issuer submits the request within 6 calendar months of the date of 
the violation, this violation may be resolved under a closing agreement where 
the issuer agrees to pay an amount equal to the greater of $1,000 or 100% of 
the taxpayer exposure on the refunding bonds for the period beginning on the 
issue date of the refunding bonds and ending on the date 90 days before the 
final redemption of the prior refunded issue. 

• When the issuer submits the request more than 6 calendar months but within 
1 calendar year of the date of the violation, this violation may be resolved under 
the terms described in the above paragraph, substituting 110% of taxpayer 
exposure for 100% of taxpayer exposure in calculating the closing agreement 
payment. 

 
12. Failure to Timely Reinvest Proceeds into 0% SLGS. Under Section 148(a) of the 

Code, an issue shall be treated as consisting of arbitrage bonds if any portion of 
the proceeds is intentionally used directly or indirectly to acquire higher yielding 
investments. Under Section 148(b)(1) of the Code, a higher yielding investment  is 
any investment property which produces a yield over the term of the issue which 
is materially higher than the yield on the issue. For this  purpose,  definitions of 
materially higher yield are provided under Treas. Reg. section 1.148-2(d). For 
example, investments held in a refunding escrow are treated as higher yielding 
investments when the yield on those investments over the life of the escrow 
produces a yield which is more than 1/1000th of 1% higher than the yield on the 
bond issue. 
• A violation occurs when a party to the escrow agreement fails to meet their 

obligations under the agreement in a manner that results in a failure to timely 
reinvest proceeds of a refunding issue, upon the maturity of investments, as 
directed by the escrow instructions (e.g., failure to reinvest proceeds of a 
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matured guaranteed investment contract in 0% U.S. Treasury Securities – 
State and Local Government Series (SLGS) in an efficient escrow). 

• When the issuer submits the request within 60 days of the next required 
computation date following the date of the reinvestment failure, this violation 
may be resolved under a closing agreement whereby the issuer (or  the escrow 
agent or other party through or on behalf of the issuer) agrees to pay an amount 
equal to the sum of the following: (1) an amount which, if treated as a payment 
with respect to the investments held in the escrow, reduces the yield on the 
escrow to the bond yield; plus (2) an amount equaling interest accrued at the 
underpayment rate under Section 6621 of the Code beginning on the date the 
payment would have been due if treated as a yield reduction payment and 
ending on the date the payment is actually paid to the IRS. For this purpose, 
proceeds held by the trustee due to this reinvestment failure may be treated as 
invested at the applicable federal funds rate where the trustee certifies under 
penalty of perjury that its customary practice is to invest its overnight balances 
at a rate which approximates the applicable federal funds rate and the proceeds 
were likely invested in such a manner. 

 
13. Extinguishment/Merger. An issuer generally may not purchase and hold its own 

tax-exempt bonds without causing a retirement or extinguishment of such bonds 
for purposes of section 103 of the Code. Notice 2008-41, as modified by Notice 
2008-88, and Notice 2010-7 provided certain temporary rules that allowed  issuers 
to purchase and hold their own tax-exempt bonds for temporary holding periods 
without resulting in a retirement of the purchased tax-exempt bonds for purposes 
of sections 103 and 141-150. However, such temporary rules expired on 
December 31, 2010. 
• A violation occurs when the holder of an obligation which is extinguished for 

purposes of sections 103 and 141-150 excludes from gross income the interest 
income paid on such obligation. 

• Under Announcement 2011-19, when the issuer submits the request no later 
than December 31, 2012, this violation may be resolved under a closing 
agreement that treats the bonds as outstanding during the extinguished period. 
For this purpose, the extinguished period: (1) begins on the later of January 1, 
2011 or the date the issuer purchases its own bonds; and (2) ends on the earlier 
of the date 180 days after the execution of the closing agreement or such earlier 
date requested by the issuer. The closing agreement will be conditioned on the 
issuer: (1) adopting a resolution of its intent to resell or currently refund the 
extinguished bonds as  tax-exempt bonds within specified timeframes; (2) 
providing written representations that the extinguished bonds are legal, valid 
and binding obligations under state  law and that there are no other matters 
relating to the tax-exempt status of  the bonds under sections 103 and 141 
through 150; and (3) payment of a fee amount equal to the par value of the 
outstanding bonds held by the issuer multiplied by 0.029% for each month 
during the extinguished period. These conditions are more fully described in 
section 2 of Announcement 2011-19. 
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III. Certain Modifications to Resolution Standards Based on Timing of Discovery 
of Violation 

 
1. If the requirements of paragraph (2) below are satisfied, a resolution standard 

described in paragraphs.2 or 3 above under "Identified Violations – Tax-Exempt 
Bonds" that is applied by reference to a period of time after the date of the violation 
shall be modified so that the resolution standard is applied by reference to a period 
of time after the earlier of the date the issuer discovered the violation or the date 
the issuer should have discovered the violation. 

2. The requirements of this paragraph are satisfied if the issuer had, prior to the date 
of the violation, adopted written policies to ensure that its tax-advantaged bonds 
remain in compliance with all post-issuance related federal tax requirements that 
are conditions to the tax-advantaged status of the bonds. The requirements of this 
paragraph are also satisfied when such post-issuance compliance policies are 
implemented after the date of the violation if the issuer both timely identifies the 
violation following implementation of such policies and submits its TEB VCAP 
request no later than 90 days after identification. 
• Such policies must, at a minimum, specify the official(s) with responsibility for 

monitoring compliance, a description of the training provided to such 
responsible official(s) with regard to monitoring compliance, the frequency of 
compliance checks (must be at least annually), the nature of the compliance 
activities required to be undertaken, the policies used to timely identify and 
elevate the resolution of a violation when it occurs or is expected to occur, 
policies for the retention of all records material to substantiate compliance  with 
the applicable federal tax requirements, and an awareness of the availability of 
TEB VCAP and other remedial actions to resolve violations. Generally, a 
reference to reliance on the bond documents, without more, will not qualify as 
written policies that satisfy this paragraph. 

• For purposes of applying this Section III in resolving a violation with respect to 
a specific bond issue, such policies only need to ensure compliance with the 
post-issuance related federal tax requirements applicable to that bond issue. 
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